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TO THE HONORABLE COURT OF CRIMINAL APPEALS:

STATEMENT OF THE CASE

While Appellant does not take issue with the State’s recitation of
the Statement of the Case, he challenges all factual assertions in the
State’s brief. This reply brief is timely filed if filed by January 22, 2019.
See TEX. R. App. P. 38.6(c).

GROUNDS FOR REVIEW

1. The Court Of Appeals Erred In Holding The
Trial Court Did Not Improperly Comment On
The Evidence By Providing A Jury Instruction
On “Joint Possession” That Added To The
Statutory Definition Of “Possession”

2. The Court Of Appeals Erred In Alternatively
Holding It Was Not Error To Refuse Appellant’s
Requested Jury Instruction On “Mere
Presence” While Holding The Jury Instruction
On “Joint Possession” Was Appropriate

APPELLANT’S REPLY TO STATE’'S RESPONSE

A. The Absence Of A Jury Instruction On Joint Possession Does Not
Require The State To Prove, Or The Jury To Find, Sole And
Exclusive Possession.

It 1s undisputed that the jury instruction exceeded the statutory
definition of “possession” as provided by TEX. HEALTH & SAFETY CODE

§481. 002(38). Although the State correctly asserts that it does not have
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to prove sole possession, the absence of a jury instruction on joint-
possession neither places that burden on the State nor does it require the
jury to find “possession” is sole and exclusive. Furthermore, Appellant
did not argue that possession had to be sole and exclusive.

The State speculates that without the instruction “a lay person
could easily equate ‘actual care, custody, control, or management’ with
exclusive care, custody, control or management.” State’s Brief at 9. Based
on the facts of a particular case, the jury as fact-finder is tasked with
finding whether the State proved the defendant knowingly exercised
care, custody, control, or management. The jury is not expected to wrestle
with making a legal conclusion, as suggested by the State when it made
a comparison with the legal concept of “reasonable suspicion.” State’s
Brief at 9.1 A jury instruction addressing the definition of “possession” as
set out in the Texas Health & Safety Code provides the only guidance
needed for a jury to determine whether the state has met its burden of
proof, and in no way restricts the state to having to prove “sole”

possession.

! Citing Madden v. State, 242 S.W.3d 504, 511 (Tex. Crim. App. 2007).
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B. The Joint-Possession Instruction was a Comment on the Weight of
the Evidence

The State acknowledges that a jury instruction constitutes a
prohibited comment on the weight of the evidence if it focuses the jury’s
attention on a specific type of evidence that may support an element of
an offense. See Walters v. State, 247 S.W.3d 204, 212 (Tex. Crim. App.
2007). In the instant case the State appears to suggest, albeit without
support, that the joint-possession instruction was not an improper
comment on the evidence only because it “unnecessarily” focused
attention on particular evidence. State’s Brief at 13.

The State’s attempt to qualify the effect of the instruction
disregards Appellant’s evidence that he had no knowledge of the
controlled substance and three other persons were present, each of whom
could have been the source of the cocaine. In light of the facts of the
Instant case, the joint-possession instruction was an improper comment
on the evidence regardless of how the State chooses to characterize it.

C. “Mere Presence” was Not Covered by the General Charge

The State argues on the one hand that a joint-possession

Iinstruction is necessary to assist a lay person on the jury while on the

other hand arguing that no such assistance is needed by providing a mere
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presence instruction outside of the general charge. First, even a broad
reading of the general charge does not address “mere presence” in the
context of the charged offense. Once the trial court instructed the jury on
joint-possession it should then have instructed the jury on the associated
law of mere presence. This is supported by the State’s citation to the State
Bar Pattern Jury Charge Committee’s commentary. State’s Brief at 18.

Next, the State argues on the one hand that the joint-possession
instruction did not “unnecessarily” focus the attention of the jury and
would mislead them. State’s Brief at 19. Since the trial court started the
process of instructing the jury on joint possession, it must complete the
process by giving an accurate statement of the law, which included an
instruction on mere presence. The combination of Appellant’s denial that
he had knowledge of the controlled substance with the joint-possession
instruction made an instruction on mere presence crucial to Appellant’s
defense. See Vasquez v. State, 389 S.W.3d 361, 371 (Tex. Crim. App.
2012).

PRAYER FOR RELIEF

WHEREFORE, PREMISES CONSIDERED, Appellant respectfully
prays that the judgment of the Court of Appeals be reversed and a new
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trial ordered. In the alternative, Appellant respectfully prays that the

judgment be reversed and the case remanded to the Court of Appeals for

further proceedings.
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